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Defendants International Relief and Development, Inc. (“IRD”), Blumont Global
Development Company, Inc., and Blumont, Inc. move to dismiss with prejudice all counts asserted
against them1 in the First Amended Complaint (“FAC”) for lack of subject matter jurisdiction and
for failure to state claims upon which relief can be granted, pursuant to Fed. R. Civ. P. 12(b)(1)
and 12(b)(6).2 Plaintiffs’ injuries were part of the terrible suffering caused by the years-long
Afghan conflict, but Congress did not enact the Anti-Terrorism Act (“ATA”) to impose liability
on entities like IRD, who implemented programs designed by the U.S. government to assist
vulnerable Afghan communities in insurgent-saturated areas to carry out U.S. policy.
I.

SUMMARY OF ARGUMENT
Plaintiffs allege payments by IRD to third party security contractors in Afghanistan on

USAID-funded stabilization projects in Taliban-controlled areas, made to protect IRD from the
Taliban, subject IRD to liability under the ATA for acts committed by the Taliban or others. The
underlying assumption for the Counts asserted against IRD is that the security payments, some
made by IRD to an Afghan government security agency, purportedly passed through the hands of
subcontractors and others, and ended up in the hands of the Taliban. Plaintiffs allege those security
payments funded terrorist attacks that killed or injured Plaintiffs.
Plaintiffs have failed to satisfy the demanding pleading standards set forth in Ashcraft v.
Iqbal, 556 U.S. 662 (2009) and Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2009) to plausibly
allege primary or secondary ATA liability. Counts One, Three and Four, asserting primary ATA
liability, fail because Plaintiffs do not assert (nor could they) that IRD had the objective intent to
achieve terrorist purposes when it paid security contractors. Quite to the contrary, Plaintiffs
1

Count Two is not asserted against IRD or the Blumont Defendants.
There are no substantive allegations against the Blumont Defendants, merely the assertion that
they assumed IRD liabilities. They join this motion in all respects. The allegations against them
invoke facts outside the pleadings and can be addressed in subsequent motions if necessary.
2

1
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concede IRD’s intent was to protect its employees and contractors from Taliban attacks.
The primary liability claims also fail because IRD’s security payments were not violent
acts dangerous to human life. Perhaps most significantly, Plaintiffs have failed to plausibly allege
that IRD’s security payments were the proximate cause of every attack that injured each of the
hundreds of Plaintiffs (or even any one of those attacks), or that IRD’s security contractor
payments, as opposed to substantial other sources of Taliban funding, were a substantial factor that
led directly to every Plaintiff’s injury. Federal courts routinely dismiss ATA claims at the pleading
stage for these failures, especially where the Plaintiffs allege that payments passed through
multiple intermediaries and subcontractors before being used to support terrorist activity. For
these and other reasons infra, the primary ATA liability claims should be dismissed.
IRD also moves to dismiss Counts Five and Six for secondary liability. Most glaringly,
the ATA requires an act of international terrorism that was “committed, planned, or authorized”
by a Foreign Terrorist Organization (“FTO”) designated by the U.S. State Department under § 219
of the Immigration and Nationality Act (“INA”). But Plaintiffs allege that at least 115 of the
attacks were committed solely by the Taliban, which has never been so-designated. That alone is
fatal to Counts Five and Six. Plaintiffs recognized that defect and attempted to plead around it by
linking Taliban attacks to other FTO-designated groups, such as al-Qaeda. However, the ATA
provides for no such linkage-based liability.
Plaintiffs’ secondary liability claims also fail because they have not alleged IRD aided and
abetted any specific Taliban attack that injured a Plaintiff. Instead, Plaintiffs assert that all
seventeen Defendants are liable for every attack that injured each of the several hundred Plaintiffs
throughout all of Afghanistan over a nearly ten year period, without attempting to attribute any
attack to any Defendant. Plaintiffs seek to group all Defendants together through a series of

2
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generalized allegations about “standard practices” or other allegedly common conduct. However,
courts dismiss ATA claims that merely allege such generalized and conclusory claims. Nor do the
secondary liability claims allege (nor could they) that IRD was aware it was assuming a specific
role in each terrorist act and that IRD knowingly provided substantial assistance to the Taliban for
each attack. As discussed infra, Plaintiffs barely even attempted to satisfy this element of
secondary liability. The secondary ATA claims should also be dismissed.
More broadly, all counts should be dismissed against IRD because Plaintiffs raise political
questions, IRD is protected by derivative sovereign immunity, the claims are barred by the Act of
War exception to the ATA and several claims are barred by the ATA statute of limitations.
II.

BACKGROUND FACTS REGARDING IRD
IRD was a 501(c)(3) non-governmental organization (“NGO”) specializing in

empowering vulnerable communities in the most challenging global environments. It helped
implement United States foreign policy and provided aid and relief programs in many of the
most dangerous, impoverished, or desperate locations around the world, including in
Afghanistan. IRD was an implementing partner for programs designed and funded by the United
States Agency for International Development (“USAID”) since 1998. IRD’s other primary
donors and partners included the World Bank, United Nations (“U.N.”) and U.S. Departments of
Agriculture and State. Through approximately 2016, IRD and USAID had worked on about 100
projects together around the globe with a value of roughly $2 billion.
A.

The USAID Afghanistan Stabilization Policy

In about 2009, the beginning of the period for which Plaintiffs’ claims arise,3 the United

Plaintiffs seek to recover for injuries that occurred through 2017, yet only allege that “protection
payments” continued through 2015. See FAC ¶ 381.
3

3
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States developed an Afghanistan stabilization strategy to complement U.S. military action.
USAID designed hundreds of projects with “stabilization goals linked to political–military
objectives”4 and focused these hybrid stabilization/political/military objectives in “areas of lethal
insurgent activity or at least under constant threat of attack.”5 The Special Inspector General for
Afghanistan Reconstruction (“SIGAR”) noted that stabilization is “an inherently political
undertaking.”6 In pursuit of this political undertaking, the U.S. military cleared insurgents from
some of the most dangerous districts in Afghanistan and USAID then deployed entities like IRD
“to hold and build those areas so the Taliban would be unwelcome and unable to return.”7 USAID
also wanted the Afghan people to know the assistance was from USAID.8
The U.S. and USAID were well aware that pouring money into Afghanistan to help “buy
peace”9 could exacerbate corruption, “the price of doing business in Afghanistan,”10 which was
known as the fifth most corrupt country in the world.11 The U.S. military was not immune from

4

See Commission on Wartime Contracting in Iraq and Afghanistan, Transforming Wartime
Contracting: Controlling Costs, Reducing Risks at 73 (Aug. 2011) (cited at FAC ¶ 76 n.50)
(hereafter “CWC Report”).
5
SIGAR, Stabilization: Lessons From the U.S. Experience In Afghanistan at 65 (May 2018) (cited
at FAC ¶ 77 n.53) (hereafter “Stabilization Lessons”).
6
Id. at 192.
7
Id. at vii.
8
For example, the AVIPA contract required IRD to advise Afghans the benefits were “made
possible by USAID and the American people.” Contract No. 306-DFD-A-00-08-00304-00
(hereafter “AVIPA Contract”), at Attachment 4 (Ex. A at 5). Exhibit A is a compilation of
excerpts from USAID/IRD contracts referenced in the FAC. See Kaempe v. Myers, 367 F.3d 958,
965 (D.C. Cir. 2004) (A document outside the complaint may be considered on a motion to dismiss
under Rule 12(b)(6) if it is “referred to in the complaint and [is] integral to” the plaintiff’s claim.)
9
Matthieu Aikins, The Bidding War, The New Yorker (Feb. 28, 2016) (cited at FAC ¶ 73 n.42)
(hereafter “The Bidding War”).
10
Moshe Schwartz, Wartime Contracting in Afghanistan: Analysis & Issues For Congress at 6,
Congressional Research Service (Nov. 14, 2011), https://fas.org/sgp/crs/natsec/R42084.pdf. (cited
at FAC ¶ 72 n.38) (hereafter “Wartime Contracting in Afghanistan”).
11
See Jean MacKenzie, Charge Probed That U.S. Aid Helps Fund Taliban, Star-Ledger (Sept. 5,
2009), 2009 WLNR 17449038 (cited at FAC ¶ 68 n.29) (hereafter “U.S. Aid Helps Fund Taliban”).

4
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this risk either because it outsourced significant logistical support tasks. Those military contractors
had to hire their own security and often had to pay insurgents who controlled the local areas and
roads.12 One significant collateral consequence of that policy decision was “corruption so extreme
that the military has, in some cases, funded its own enemy.”13 The possibility of stabilization
funding falling into the wrong hands was well known as “an inevitable risk of pushing large sums
of money into a war zone.”14 According to sources Plaintiffs cite, funding the Taliban was a risk
for every dollar of every transaction in the country.
B.

IRD Afghanistan Stabilization Programs

IRD’s Afghanistan USAID projects were, by design, in dangerous hotspots controlled by
the Taliban or other terrorist groups. Since USAID’s foreign policy task to stabilize Afghanistan
was so substantial, USAID lacked personnel to execute the projects, and engaged partners like
IRD “at unprecedented levels” to execute the government plan.15 Each IRD project budgeted a
substantial sum for private security services to protect IRD employees and local Afghans hired for
tasks like building irrigation ditches. Plaintiffs concede that IRD, and other Defendants, hired
security for their own protection. For example, Plaintiffs refer to IRD staff who believed that “the
only feasible way to implement [USAID programs] in Taliban areas was to make protection
payments to the insurgents who would otherwise threaten the projects.” FAC ¶ 381 (emphasis
added). They also acknowledge that IRD subcontractors paid the Taliban “to protect its projects
out in the field.” FAC ¶ 384 (emphasis added). IRD’s security efforts were not always successful,
however, and it suffered casualties, kidnappings, and constant threats by insurgents.
12

The Bidding War at 8-9.
Id. at 2.
14
Luke Mogelson, Aiding The Insurgency, The Nation (May 12, 2010) (cited at FAC ¶ 392 n.460)
(hereafter “Aiding The Insurgency”).
15
CWC Report at 16.
13

5
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Plaintiffs refer to seven IRD programs as the purported culprits for funding terrorist attacks
that injured Plaintiffs, though they only (briefly) discuss three.16 While their general conclusory
allegations imply IRD followed “industry practice” and “standard operating practice” for security
and protection “on information and belief,” see FAC ¶¶ 381-83,17 the non-conclusory allegations
are that IRD paid security subcontractors for IRD’s own protection. FAC ¶¶ 383, 389-90.
For example, one IRD program mentioned is AVIPA which USAID designed “to increase
access to seeds and fertilizer for 176,000 farmers,” to improve “food availability” and to provide
“vulnerable Afghan farmers with access to income generation opportunities.”18 IRD identified a
risk to USAID that during the transport of seeds and agricultural products, “transporters face the
risk of harassment and intimidation by armed groups.”19 Plaintiffs acknowledged that the AVIPA
program was based in “two historical Taliban strongholds” and that IRD paid for security through
a subcontractor. FAC at ¶ 384. IRD’s AVIPA award proposal identified its security contractor,
Global Strategies Group (“GSG”), who had experience with other NGOs, diplomatic groups, the
Afghan national army and police.20 USAID awarded the program to IRD, presumably satisfied

These seven USAID programs were: 2006 Human Resources and Logistical Support (“HRLS”);
2007 Strategic Provincial Roads (“SPR”); 2008 Afghanistan Vouchers for Increased Production
in Agriculture (“AVIPA”); 2011 Engineering, Quality Assurance and Logistical Support
(“EQUALS”); 2011 Southern Regional Agricultural Development (“S-RAD”); 2011 Afghan
Civilian Assistance Program II (“ACAP”); and 2013 Kandahar Food Zone (“KFZ”). As the names
suggest, IRD’s efforts for these programs was consistent with U.S. stabilization policy to assist the
Afghan population with agriculture, food insecurity and other goals, a far cry from the terrorist
intent Plaintiffs ascribed to IRD.
17
For example, Plaintiffs assert IRD negotiated payments “directly” with the Taliban “or through
its contractors.” See FAC ¶¶ 84-92. However, not one of those paragraphs mentions IRD – or any
Defendant. Instead, the allegations are littered with generic references such as to “Western
contractors including Defendants” and “major contractors.” See FAC ¶¶ 84, 88, 89.
18
AVIPA Contract at 1 (Ex. A at 1).
19
Id. at Attachment 2 § B.1.c (Ex. A at 3).
20
AVIPA Contract at Attachment 2 § B.1.e (Ex. A at 4).
16

6
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with GSG.21 Nothing in the design or description of the program, nor the assertion that some of
the fertilizer and seeds ended up in Taliban hands,22 lends a shred of support for the conclusory
inference that IRD’s payments to GSG for security guards to protect IRD employees and
contractors was intended to harm American soldiers.
Plaintiffs also referred to the Strategic Provincial Roads (“SPR”) project. USAID and IRD
acknowledged building roads was, “in many ways, a secondary goal; the main objective was
spreading jobs and money to win over rural communities that harbor insurgents.” 23 Still, the
project was undertaken in areas where the Taliban took “a healthy cut of the proceeds” of contracts
and if payments were not made, “bridges get blown up, engineers get kidnapped and projects tend
to stall.”24 SPR was yet another USAID project with political and policy objectives aimed at
“supplanting insurgents and securing the peace” that were exceedingly difficult to execute “in
dangerous and unpredictable war zones.”25
Additional risks were presented by the USAID directive that implementers like IRD engage
local contractors and Afghan nationals, either directly or through security contractors, to perform
security work.26 While that political and foreign policy decision promoted the goal of stabilization,

21

Plaintiffs do not mention that one of the security contractors IRD hired was the Afghan Public
Protection Force (“APPF”), an agency of the Afghan government. In 2010, the Afghan
government mandated that, as of 2012, APPF was the only organization lawfully permitted to
provide static and mobile security services in Afghanistan. Plaintiffs would be hard pressed to
allege that IRD payments to an Afghan government security entity, as directed by Presidential
Decree, were intended to cause injury and death to U.S. soldiers. CWC Report at 57-58.
22
FAC ¶ 385.
23
See Dion Nissenbaum, Roads to Nowhere: Program to Win Over Afghans Fails at 5, Wall St. J.
(Feb. 10, 2012) (cited at FAC ¶ 395 n.464) (hereafter “Roads to Nowhere”).
24
U.S. Aid Helps Fund Taliban at 2.
25
Scott Higham et al., Doing Well By Doing Good: The High Price Of Working In War Zones,
Wash. Post (May 4, 2014) (cited at FAC ¶ 379 n.458) (hereafter “Doing Well By Doing Good”).
26
USAID contractually required IRD to engage locals. For example, the HRLS contract directed
IRD to “maximi[ze] use of local and regional entities,” Contract No. 306-M-00-06-00505-00

7
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it also created significant difficulties, one of which was “vetting and overseeing Afghan personnel
hired for security tasks in a zone of contingency operations.”27 One illustration of the challenge
was that attacks on U.S. forces were inflicted by or with the support of Afghan nationals serving
as security guards.28 One report described “at least one episode of Afghan security guards huddling
in their beds while insurgents attacked the U.S. post they were hired to guard.”29
C.

USAID’s Suspension Of IRD

Plaintiffs refer to IRD having been temporarily suspended by USAID in 2015 from
eligibility for further program awards. FAC ¶¶ 397-400. The implication seems to be that USAID
believed IRD had deficient financial controls, somehow giving credence to the allegations that
IRD knowingly funded Taliban terrorist conduct. Far from it. Plaintiffs gloss over that the
suspension was overturned in this District on August 3, 2016, not because it was “procedurally
deficient” per Plaintiffs, but because it was illegal and the Court declared the suspension void ab
initio.30 More significantly, IRD was heavily scrutinized by USAID and its Inspector General
leading up to and after the suspension, yet not one of the grounds asserted for the illegal suspension
was that IRD paid or met with the Taliban or knowingly funded terrorist attacks. The total absence
of such an incendiary allegation by USAID, which by then had seventeen years of experience with
IRD, countless IRD audits, and every incentive to support its suspension decision with every issue

(hereafter “HRLS Contract”) at § A.2.VIII (Ex. A at 6), and other contracts required IRD to
coordinate security with the Afghan Ministry of Interior’s Afghanistan Public Protection Force
(APPF). See Contract No. 306-A-00-11-00525-00 (hereafter “S-RAD Contract”), Attachment A
at § A.15 (Ex. A at 7); Contract No. 306-A-00-11-00533-00 (hereafter “ACAP II Contract”),
Attachment A at § A.16.6 (Ex. A at 8); Contract No. AID-306-A-13-00008 (hereafter “KFZ
Contract”), Attachment A at § A.12.5 (Ex. A at 10). See also CWC Report at 53.
27
Id. at 73.
28
Id. at 53.
29
Id.
30
International Relief & Dev., Inc. v. USAID, No. CV 15-854, 2015 WL 11254376, at *1 (D.D.C.
Aug. 3, 2015).
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it could, is entirely inconsistent with Plaintiffs’ conclusory allegations.
III.

ARGUMENT
To survive a Rule 12(b)(6) motion, “a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). The Court
may consider the pleadings, as well as documents attached or referenced in the pleadings and any
additional materials subject to judicial notice. Stewart v. Nat’l Educ. Ass’n, 471 F.3d 169, 173
(D.C. Cir. 2006); Kaempe v. Myers, 367 F.3d 958, 963 (D.C. Cir. 2004). While the Court must
draw reasonable inferences in favor of the Plaintiffs at this stage, the Court “need not accept
inferences unsupported by facts or legal conclusions cast in the form of factual allegations.”
Atchley v. AstraZeneca UK Ltd., No. CV 17-2136, 2020 WL 4040345, at *3 (D.D.C. July 17, 2020)
(internal quotation omitted); Kaempe, 367 F.3d at 963. Nor must the Court “accept as true the
complaint’s factual allegations insofar as they contradict exhibits to the complaint or matters
subject to judicial notice.” Kaempe, 367 F.3d at 963. Claims that rely on “possibility,” or
allegations “merely consistent with” liability, are insufficient to survive a Rule 12(b)(6) motion.
Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557).
A.

The ATA Statutory Framework.

The ATA provides a private right of action to U.S. nationals injured by reason of an “act
of international terrorism.”31 The ATA was enacted in 1992 and initially provided for civil claims
only against defendants who had committed a terrorist act (primary liability).32 In 2016, Congress

31
32

18 U.S.C. § 2333(a).
Id.
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amended the ATA33 to add secondary liability for those who “aid[] and abet[], by knowingly
providing substantial assistance” to a person who commits an act of international terrorism that
was committed, planned, or authorized by an entity designated as an FTO under § 219 of the INA.34
To plead direct ATA liability, each Plaintiff must allege injury by an “act of international
terrorism” by IRD.35 “Act of international terrorism” has a precise statutory definition, applying
to activities that (a) “involve violent acts or acts dangerous to human life that are a violation of the
criminal laws of the United States or of any State, or that would be a criminal violation if
committed within the jurisdiction of the United States”; (b) appear to be intended “to intimidate or
coerce a civilian population,” or “influence the policy of a government through intimidation or
coercion,” or “affect the conduct of a government by mass destruction, assassination, or
kidnapping”; and (c) “occur primarily outside the territorial jurisdiction of the United States.”36
For ATA secondary liability, Plaintiffs must plead that IRD “knowingly provid[ed]
substantial assistance” for an act of international terrorism that was “committed, planned, or
authorized by an FTO designated as such under INA section 219.”37
B.

Plaintiffs Have Not Adequately Pled Direct Liability Under The ATA.

The Court should dismiss Counts One, Three, and Four because Plaintiffs fail to plead IRD
directly committed “act[s] of international terrorism” that injured the Plaintiffs.38 To do so, each

Justice Against Sponsors of Terrorism Act (“JASTA”), Pub. L. No. 114–222, 130 Stat. 852
(2016).
34
18 U.S.C. § 2333(d)(2).
35
18 U.S.C. § 2333(a).
36
18 U.S.C. § 2331(1).
37
18 U.S.C. § 2333(d)(2) (emphasis added).
38
18 U.S.C. § 2333(a). Notably, 24 of Plaintiffs’ injuries are stated to have occurred outside of
the 10 year statute of limitations for ATA claims. See 18 U.S.C. § 2335(a) (“a suit for recovery .
. . shall not be maintained unless commenced within 10 years after the date the cause of action
accrued.”); FAC ¶¶ 743, 1954, 2526, 1009, 839, 1156, 1315, 596, 2398, 819, 872, 753, 803, 1631,
33
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Plaintiff must allege facts plausibly showing (among other things) that IRD’s own actions (1)
appear to have been intended to achieve one of three specific terrorist objectives, and (2) violated
a federal or state criminal law.39 In addition, to plead that he or she was injured “by reason of”
that act, a plaintiff must allege (3) that the defendant proximately caused her injuries.40
Plaintiffs’ allegations fall far short on each requirement. First, Plaintiffs concede IRD paid
security contractors to protect its staff and projects from attacks by insurgents, defeating the ATA
requirement that conduct must objectively appear motivated by terrorist intent. Second, the FAC
fails to plead key elements of the predicate crimes alleged. Third, Plaintiffs cannot satisfy the
ATA’s rigorous proximate cause requirement to directly link IRD payments to specific terrorist
attacks because their theoretical chain of causation is far too attenuated, and each Plaintiff has
failed to plead in non-conclusory fashion that absent IRD funds, the Taliban would not have carried
out the attack that injured that Plaintiff.
Over the past decade, this court and other federal courts across the country have routinely
dismissed ATA claims at the pleading stage when plaintiffs attempt to hold companies liable for
terrorist acts unrelated to and far removed from their alleged conduct. Plaintiffs include conclusory
allegations that IRD made payments to the Taliban, but equivocate by saying IRD made those
payments “either directly or through subcontractors.” FAC ¶ 381. The FAC only includes specific
examples of IRD making security payments to its contractors. Plaintiffs do not plausibly plead
that IRD made payments to any terrorists or intended to support terrorist attacks, instead relying
on group pleading, conclusory allegations, and assertions contradicted by the news articles and

1476, 2446, 633, 2236, 2543, 1187, 1538, 576, 1135, 1618, (stating injuries Plaintiffs suffered
prior to June 5, 2010 – ten years before the filing of the FAC which added IRD as a defendant).
39
18 U.S.C. § 2331(1)(A)-(B).
40
Owens v. BNP Paribas, 897 F.3d 266, 273 (D.C. Cir. 2018).
11
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U.S. government records referenced in the FAC.
1.

Plaintiffs’ Allegations Against IRD Fail To Satisfy The ATA
Objective Intent Requirement.

To be liable for committing an “act of international terrorism,” the ATA requires a
defendant’s actions must objectively “appear to be intended” to achieve a terrorist purpose, e.g.,
to “intimidate or coerce a civilian population,” “influence the policy of a government by
intimidation or coercion,” or “to affect the conduct of a government by mass destruction,
assassination, or kidnapping.” 18 U.S.C. § 2331(1)(B); Kemper v. Deutsche Bank AG, 911 F.3d
383, 390 (7th Cir. 2018) (facts must lead an “objective observer” to conclude defendant “desire[d]
to intimidate or coerce” a civilian population or government); Weiss v. Nat’l Westminster Bank
PLC, 768 F.3d 202, 207 n.6 (2d Cir. 2014) (ATA § 2331(1)(B) imposes “an objective standard to
recognize the apparent intentions of actions”). The FAC does not meet the ATA’s demanding
requirement that IRD objectively intended to achieve a terrorist purpose.
Instead, Plaintiffs acknowledge IRD paid contractors for security to protect employees and
others who were implementing USAID stabilization programs in highly dangerous territories
across Afghanistan. Plaintiffs allege IRD was or should have been aware that periodic payments
to security contractors for guards’ wages may have ended up in Taliban hands. FAC ¶¶ 384-85.
This is far from alleging with supporting non-conclusory facts that IRD had terrorist intent.
a.

Plaintiffs fail to plead allegations objectively supporting
a terrorist intent as required by the ATA and case law.

Courts have repeatedly dismissed ATA claims when the defendant does not objectively
appear to harbor terrorist goals, especially when the complaint suggests a different motivation.
Courts particularly distinguish between actions “motivated by economics” and those motivated
“by a desire to ‘intimidate or coerce.’” Kemper, 911 F.3d at 390; Zapata v. HSBC Holdings PLC,
414 F. Supp. 3d 342, 359 (E.D.N.Y. 2019).
12
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In Kemper v. Deutsche Bank, the mother of a soldier brought an ATA claim against
Deutsche Bank, alleging that the bomb that killed her son was placed by Hezbollah, assisted by
financial transactions the bank executed on behalf of Iran in contravention of U.S. sanctions. 911
F.3d 383, 386, 393 (7th Cir. 2018). The Seventh Circuit rejected such allegations as a premise for
ATA liability because the plaintiff failed to plead the bank acted with requisite terrorist scienter,
observing that the bank’s actions “were motivated by economics, not by a desire to ‘intimidate or
coerce.’”41 As the court reasoned, even if wrongful and ultimately helpful to terrorists, such selfinterested actions are not motivated by any terrorist purpose and therefore do not give rise
to liability as terrorist acts under the ATA.42
Other courts have reached the same conclusion on similar facts. In Stansell v. BGP, Inc.,
the defendants allegedly “made payments to the FARC,” a Colombian organization which—unlike
the Taliban—was a designated FTO.43 The court found the ATA’s terrorist intent element was
“contradict[ed]” by the fact that plaintiffs alleged payments were “in exchange for the [terrorists’]
agreement to allow [defendants] to conduct [their] oil exploration activities”.44 “This allegation,”
the district court held, “would not lead an objective observer to conclude Defendants intended to
achieve any one of the [terrorist] results listed” in the ATA.45 Similarly, in Zapata v. HSBC
Holdings PLC, a district court held that allegations that a bank laundered money for Mexican drug
cartels did not give rise to an appearance that the bank shared the cartels’ intent to intimidate or
coerce a civilian population or government.46 “[T]o an objective observer,” the bank’s alleged

41

Id. at 390.
Id. at 394 (emphasis added).
43
No. 8:09-CV-2501-T-30AEP, 2011 WL 1296881, at *9 (M.D. Fla. Mar. 31, 2011).
44
Stansell, 2011 WL 1296881, at *9.
45
Id.
46
414 F. Supp. 3d 342, 359 (E.D.N.Y. 2019).
42
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laundering of funds for drug cartels “appeared to be ‘motivated by economics, not by a desire to
‘intimidate or coerce,’”47 and there was “a plausible alternative explanation for [the bank’s]
conduct: greed.”48 Plaintiffs acknowledge these motivations, stating that “the biggest contractors
faced the highest security risks, and the highest profit incentive, which motivated them to buy off
the Taliban almost universally.” FAC ¶ 382. Greed is not enough to show terrorist intent.
b.

Plaintiffs rely on sources that render their allegations of IRD’s
intent objectively implausible.49

As noted earlier, implementation of USAID policy and protection of IRD employees was
IRD’s goal, not terrorism. One former USAID official described IRD as “courageous and willing
to go into harm’s way . . . in highly vulnerable territories” when “[m]ost of our traditional partners
would not work in those environments, either for political reasons or security reasons.”50
The FAC also relies on material demonstrating that, despite IRD’s efforts to protect its
personnel, it faced considerable danger from Taliban attacks. IRD faced particular challenges in
Khost, a volatile province along the Pakistani border, where part of USAID’s SPR project was
based. IRD experienced looting at construction sites, and kidnapping and murder, with insurgents
dumping bodies in public with a warning note.51 Ultimately, 375 of IRD’s Afghan contractors
were killed or wounded by insurgents on the SPR project.52 IRD faced other risks in Afghanistan.
Once, IRD even had to hide a female manager “in the back of an SUV. . . and quietly spirit[] her

47

Zapata, 414 F. Supp. 3d at 359 (quoting Kemper, 911 F.3d at 390).
Id. at 358.
49
Plaintiffs cite several media articles and government reports that purportedly support their
allegations. These articles and reports are incorporated by reference into the FAC. See FAC ¶¶
68, 72, 76, 84-85, 89, 97, 99, 106, 108, 110-12, 123, 132, 209, 379, 392, 395-96.
50
Doing Well By Doing Good at 3.
51
Roads to Nowhere at 6.
52
Id. at 2.
48
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out of the country” for protection.53 Thus, despite conclusory allegations that IRD was bribing the
Taliban for protection, the FAC demonstrates IRD was a victim of Taliban attacks, not a knowing
participant in them. Further, according to sources cited in the FAC, IRD relied on security
contractors with whom USAID was familiar and/or had vetted, including APPF, who hired local
Afghan guards.54
It was necessary for IRD to use security firms who hired local guards. Afghanistan
President Karzai issued an August 2010 decree to restrict the use of private security contractors
(“PSCs”) by “mandat[ing] that static security ultimately will be provided by an entity under
Afghan governmental control.”55 This decree meant non-Afghan private security contractors
could not provide security for development or reconstruction projects after March 2012. 56 To
protect its employees, contractors, and projects, it was necessary for IRD to rely on local security.
Furthermore, hiring local firms as contractors who used Afghan guards for security furthered
USAID’s goal of promoting political interests of the U.S. government in Afghanistan. It “not only
supports the local economy, but often helps the United States develop a good rapport with the host
nation government and communities.”57 USAID required IRD to engage locals.58
Allegations that IRD was “deliberately indifferent” to its subcontractors’ involvement with
the Taliban, “or the risk that the transferred funds would end up in the hands of FTOs” are
insufficient to overcome the objective appearance that IRD’s actions were motivated by the
success of its projects and the protection of its employees. Freeman v. HSBC Holdings PLC, 413

53

Id. at 7.
Wartime Contracting in Afghanistan at 10 (explaining how Afghanistan security contractors
were vetted).
55
CWC Report at 58.
56
Id.
57
Id.
58
See supra n.26.
54
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F. Supp. 3d 67, 91-92 (E.D.N.Y. 2019) (rejecting inference of requisite intent based on
[d]efendants’ “knowledge of the high probability (indeed, substantial certainty) that at least some
of the funds they illegally provided, concealed, and disguised for Iran would be used for terrorist
acts” because the defendant banks “‘appear’ to have been purely motivated by the opportunity to
make money”); Mastafa v. Chevron Corp., 770 F.3d 170, 194 (2d Cir. 2014) (finding it implausible
that corporation “intend[ed]” corrupt transactions to “assist[]” Saddam’s “torture and abuse of
Iraqi persons”). An act done with the apparent intent of avoiding attacks, protecting employees,
and preserving the ability to serve customers lacks any “objective” indicia of a “desire to intimidate
or coerce,” Kemper, 911 F.3d at 390, and so cannot be “international terrorism” under the ATA.
2.

Plaintiffs Do Not Adequately Plead The Requisite Intent
Required By The Predicate Crimes Underlying Their Direct
Liability Claims.

To plead that IRD engaged in “international terrorism,” Plaintiffs must also allege that
IRD’s actions violated a criminal law (or would have done so if committed in the United States).59
The FAC claims IRD violated two criminal statutes under the ATA, 18 U.S.C. § 2339A (Count
One) and § 2339C (Count Three). Plaintiffs also allege IRD violated 50 U.S.C. § 1705(a), which
makes it unlawful to contravene sanctions regulations enacted under the International Emergency
Economic Powers Act (Count Four). The ATA criminal predicate acts each require the accused
“know[]” or “intend[]” that the money or support provided is to be used for terrorist purposes.
Plaintiffs claim that the alleged support of the Taliban by redirection of IRD security
payments through tiers of subcontractors that may have reached the Taliban was a “widely known
practice in Afghanistan” and that all Defendants were “aware of this prevailing understanding that
their ‘security’ payments were flowing to the Taliban.” FAC ¶ 121. But the ATA demands more

59

See 18 U.S.C. § 2331(1)(A).
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than general awareness of the practice among companies in Afghanistan. Plaintiffs must plausibly
allege IRD was actually aware that its money or support provided was to be used for terrorist
purposes, not merely should have been aware, for criminal liability to attach. Kaplan v. Lebanese
Canadian Bank, SAL, 405 F. Supp. 3d 525, 535 (S.D.N.Y. 2019); see also Averbach v. Cairo
Amman Bank, No. 19-CV-0004-GHW-KHP, 2020 WL 486860, at *12 (S.D.N.Y. Jan. 21, 2020),
(plaintiffs failed to adequately plead general awareness despite citing various media sources and
reports to “demonstrate the likelihood of the bank’s general awareness that it was assisting
Hezbollah”). Plaintiffs include some conclusory allegations IRD was aware that its contractors
were making security payments to the Taliban, but do not claim that IRD knew the money it paid
to its contractors would be used for terrorist purposes, let alone that it intended the money to be
used for any purpose other than supporting and protecting the contracted projects.60
3.

Plaintiffs’ Allegations Do Not Satisfy The ATA’s Rigorous Proximate
Causation Requirement.

Even if Plaintiffs could show IRD’s retention of security contractors amounted to acts of
“international terrorism,” their direct liability claims would still fail because the FAC does not
plausibly allege the IRD security payments proximately caused each attack giving rise to Plaintiffs’
injuries. 18 U.S.C. § 2333(a) requires a plaintiff’s injuries to arise “by reason of” a terrorist act.61

60

See supra Part III(B)(1).
Whereas much ATA case law applies a “proximate cause” requirement discussed in this section,
according to the Supreme Court, a statute’s inclusion of the phrase “by reason of” imposes a
requirement of “but-for” causation. Bostock v. Clayton Cty., Georgia, 140 S. Ct. 1731, 1739
(2020); Comcast Corp. v. Nat’l Ass’n of African Am.-Owned Media, 140 S.Ct. 1009, 1015–16
(2020); see also Burrage v. United States, 134 S. Ct. 881, 889 (2014) (“[T]he phrase, ‘by reason
of,’ requires at least a showing of ‘but for’ causation.”). A “but-for” cause only exists “if the
predicate act combines with other factors to produce the result, so long as the other factors alone
would not have done so—if, so to speak, it was the straw that broke the camel’s back.” Burrage,
571 U.S. at 211. The FAC does not allege IRD was a “but-for” cause of any alleged attacks and
rather alleges a variety of sources funded the attacks, including the other Defendants.
61
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As the “ATA ultimately is a tort statute . . . causation must be proven before liability is
established.”62 The ATA’s proximate cause requirement examines “whether the alleged violation
led directly to the plaintiff’s injuries,”63 and is rigorous, finding liability “only to those with respect
to whom [one’s] acts were a substantial factor in the sequence of responsible causation and whose
injury was reasonably foreseeable or anticipated as a natural consequence.”64 To establish that the
act was a substantial factor, “plaintiffs must show some direct relation between the injury asserted
and the injurious conduct alleged.” Atchley, 2020 WL 4040345, at *8 (D.D.C. July 17, 2020)
(internal quotations and citations omitted).
In short, IRD’s security contractor payments must have “led directly” to each Plaintiff’s
injury to trigger ATA direct liability.65 Plaintiffs fail to establish any direct relationship between
those IRD payments and the alleged terrorist acts that injured each Plaintiff. The FAC does not
link IRD’s periodic security payments for any of the seven stabilization projects with any particular
terrorist attack that injured any of the Plaintiffs. See Rothstein v. UBS AG, 708 F.3d 82, 96–97 (2d
Cir. 2013) (plaintiffs must do more than merely show that their “injuries were fairly traceable” to
defendants’ acts).

For example, Plaintiffs refer to the five-year IRD HRLS program that

commenced in 2006, yet fail, for example, to link payments for that program to the IED attack in
Kandahar, Afghanistan that took the life of Plaintiff Diaz on August 12, 2014 or the suicide
bombing in Parwan, Afghanistan that tragically killed Plaintiff McBride on December 21, 2015.
FAC ¶¶ 998, 1712. The FAC never links any IRD security contractor payment to any specific

62

Crosby v. Twitter, Inc., 921 F.3d 617, 622 (6th Cir. 2019) (quoting Kemper, 911 F.3d at 390).
Rothstein v. UBS AG, 708 F.3d 82, 91-92 (2d Cir. 2013) (quoting Anza v. Ideal Steel Supply
Corp., 547 U.S. 451, 461 (2006).
64
Id. at 91-92 (quoting Lerner v. Fleet Bank, N.A., 318 F.3d 113, 123 (2d Cir. 2003)) (emphasis
in original).
65
Id.; Rothstein, 708 F.3d at 91-92 (quoting Anza, 547 U.S. at 461).
63
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attack or injury, links the ATA requires to plausibly plead proximate cause.66
A court in this District recently recognized that when “the presence of an independent
intermediary makes a defendant more than one step removed from a terrorist act or organization,
it create[s] a more attenuated chain of causation. . . than one in which a supporter of terrorism
provides funds directly to a terrorist organization.” Atchley, 2020 WL 4040345, at *8 (internal
quotations and citations omitted). In Atchley, plaintiffs claimed various companies knowingly
financed terrorist attacks by an FTO by making payments to the Iraqi Ministry of Health. But the
court found that, “at most,” the plaintiffs merely alleged each defendant paid “significant
commissions” to intermediary government officials, who were themselves members of the FTO.67
The court also found that plaintiffs’ failure to allege that the defendants made “direct payments”
to the terrorist organization was enough to break the necessary causal chain.68 Here, Plaintiffs
concede that IRD paid security contractors, such as GSG or the APPF, who Plaintiffs allege then
paid guards (or paid subcontractors who paid guards) for IRD protection, some of whom may have
had Taliban connections. See FAC ¶¶ 381, 383. At most, Plaintiffs allege that IRD’s contractors
or their subcontractors made payments that could have reached the Taliban.
The forty-eight injuries alleged to be caused by the Haqqani Network are even more

See Crosby, 921 F.3d at 627 n.6 (collecting cases and noting, “[c]ourts now routinely dismiss
ATA claims when the plaintiffs fail to allege a direct link between the defendants and the
individual perpetrator,” for instance where a defendant is alleged to have made payments that, after
winding their way through one or more intermediary steps, ended up allegedly contributing to an
attack); see also Rothstein, 708 F.3d at 96–97 (rejecting argument that violations of laws imposing
international sanctions on state sponsors of terror establish proximate cause because “any provider
of U.S. currency to a state sponsor of terrorism would be strictly liable for injuries subsequently
caused by a terrorist organization associated with that state” and the ATA does not impose such
strict liability). The FAC does not state the basis for claiming that the Taliban committed the
attacks alleged, nor does it identify “an individual perpetrator.”
67
Id. at *10.
68
Id.
66
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attenuated.69 For those, money allegedly flowed from IRD through a network of subcontractors
before reaching the Taliban. Only then did the money allegedly flow to the Haqqani Network,
who ultimately placed the IEDs and fired the weapons that injured Plaintiffs. Proximate cause
cannot be established where the Taliban is an intervening actor between the Haqqani Network and
IRD.70 Accepting Plaintiffs’ theory of liability would effectively “allow recovery for even remote
causes” of a terrorist attack and impose liability that “go[es] forward to eternity.”71 Causal
relationships are especially attenuated where an intermediary is a sovereign entity with “many
legitimate agencies, operations, and programs to fund.” Atchley, 2020 WL 4040345, at *8; see
also Kemper, 911 F.3d at 393 (“[A] sovereign’s affirmative choice to engage in a wrongful act
will usually supersede a third party’s choice to do business with that sovereign.”). This is true
even where the ultimate corrupt payment is to a designated state sponsor of terrorism. 72 The
Taliban, though not a sovereign, was a distinct quasi-governmental organization which did in fact
provide governmental services within Afghanistan,73 acting independently of the Haqqani
Network. However, the law does not even require such independence to break the causal chain,
and as such the Taliban breaks any alleged direct causal link between IRD’s actions and the
terrorist acts perpetrated by the Haqqani Network.
Additionally, the FAC does not plausibly allege IRD’s protection payments were
“necessary” to fund each of the alleged insurgent attacks, nor could it. This is fatal to each

69

See FAC ¶¶ 1523, 1539, 1559, 1563, 1582, 1659, 1676, 1684, 1702, 1728, 1740, 1751, 1769,
1809, 1816, 1887, 1896, 1923, 1930, 1938, 1955, 2041, 2056, 2072, 2086, 2096, 2107, 2139, 2160,
2167, 2185, 2219, 2237, 2249, 2287, 2304, 2315, 2334, 2366, 2373, 2392, 2436, 2459, 2477, 2499,
2509, 2527, 2562.
70
Kemper, 911 F.3d at 393 (finding no proximate cause where “numerous criminal intervening
acts separate[ed]” the defendant bank from the terrorist attacks that harmed plaintiffs).
71
Crosby, 921 F.3d at 623-24.
72
2020 WL 4040345, at *10.
73
Stabilization Lessons at 35, 150.
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Plaintiff’s claim that IRD’s alleged payments proximately caused the specific terrorist act that
harmed them. Rothstein, 708 F.3d at 97 (finding that the complaint failed to establish proximate
cause because it “does not allege that if UBS had not transferred U.S. currency to Iran, Iran, with
its billions of dollars in reserve, would not have funded the attacks in which plaintiffs were
injured.”). The FAC makes no attempt to associate any particular IRD security payment with any
particular Plaintiff’s injury, an omission conclusively demonstrating a failure to adequately plead
proximate cause. Owens v. BNP Paribas, S.A., 897 F.3d 266, 276 (D.C. Cir. 2018) (“Plaintiffs’
complaint fails to plausibly allege that any currency processed by BNPP for Sudan was either in
fact sent to al Qaeda or necessary for Sudan to fund the embassy bombings. As such, Plaintiffs
fail to adequately allege that they were injured ‘by reason of’ BNPP’s acts and cannot state a claim
for relief based on a theory of primary liability under the ATA.”).
Plaintiffs similarly fail to satisfy the proximate cause requirement that IRD payments have
been “necessary” to fund each attack alleged in the FAC because of all the other potential funding
at the Taliban’s disposal. For example, according to a 2014 SIGAR report, USAID awarded $13.3
billion between 2002-2013 for stabilization projects in Iraq and Afghanistan, much of it to major
awardees who are not defendants in this litigation.74 Over that same period, the U.S. Department
of Defense spent $166.6 billion dollars, more than 10 times the USAID spend, on contracts in Iraq
and Afghanistan.75 “To minimize casualties, the [U.S.] military outsourced any task that it could:

74

SIGAR: USAID Assistance to Afghanistan Reconstruction: $13.3 Billion Obligated Between
2002
and
2013,
SIGAR-14-27-SP
at
2
(Jan.
2014),
available
at
https://www.sigar.mil/pdf/special%20projects/14-27-SP.pdf (hereafter “USAID Assistance to
Afghanistan Reconstruction”). The SIGAR report appears on the official government website, see
https://sigar.mil/allreports, and is judicially noticeable.
75
CWC Report at 22.
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maintenance, cooking and laundry, overland logistics, even security.”76 Most of the companies
implementing these contracts—including twenty that received at least $1 billion in awards—were
not named as defendants in this litigation either.77 Plaintiffs allege that the Taliban levied “a
largely consistent 20% across-the-board ‘tax’ . . . on every economically significant project.” FAC
¶ 92. Taking that allegation as true, the Taliban received (directly or indirectly) millions more in
funds emanating from parties who are not before the Court.78 Plaintiffs also admit that the Taliban
earned roughly $155 million from heroin trafficking operations in 2009 alone, and another $100
million in 2011–12.79 The Taliban received another $360 million from an Afghan trucking
company over a three-year period.80 These sums dwarf IRD’s alleged payments.
The FAC alleges the Taliban spent $100–$155 million funding its attacks in 2011 (see FAC
¶ 97) during which the cited U.N. Security Council Report estimates the Taliban received income
of roughly $400 million.81 Rather than identifying specific funds or in-kind goods the Taliban
purportedly received from IRD, or connecting any such funds to any specific injury to any
particular Plaintiff, Plaintiffs broadly allege IRD made payments “on information and belief, worth
at least 20 to 40 percent of its contracts’ value” totaling “at least several million dollars.” FAC ¶
184.
Plaintiffs acknowledge that while the United States is the “major” source of kickback
funding for the Taliban, “it is by no means the only one,” citing payments to the Taliban made by

76

The Bidding War at 2.
CWC Report at 25.
78
See The Bidding War at 12-13.
79
U.N. Security Council, First Report of the Analytical Support & Sanctions Implementation
Monitoring Team at ¶ 37 (Sept. 5, 2012) (cited at FAC ¶¶ 84 n.75, 89 n.87, 97 nn.96-97) (hereafter
“U.N. Security Council Report”).
80
Id. at ¶ 39.
81
Id. at ¶ 34.
77

22

Case 1:19-cv-03833-EGS-GMH Document 104-1 Filed 09/10/20 Page 31 of 54

GTZ, a German aid organization.82 In fact, approximately 50 donor countries and international
organizations contributed to reconstruction in Afghanistan, including Germany, Japan, England,
Canada, the U.N. Assistance Mission in Afghanistan, World Bank, and Asian Development
Bank.83 Even if Plaintiffs’ allegations regarding IRD’s payments reaching the Taliban are true,
those payments constituted such a small fraction of the Taliban’s funding that they could not have
been “necessary” to carrying out the terrorist acts underlying this case. This is especially so since
not all payments to the Taliban funded terrorist acts. According to one article cited in the FAC:
“Warlords take the money” in northern Afghanistan, “but they are not using it to buy guns to kill
our soldiers.”84 Plaintiffs claim, “[e]ven relatively low-dollar protection payments had an outsized
effect on the Taliban’s terrorist capabilities by subsidizing salaries and weapons for multiple
terrorists,” because, for example, “many of the IEDs that the Taliban used against Coalition troops
. . . cost a mere $100 to make.” FAC ¶¶ 8, 103. But this fact merely hammers home that IRD’s
alleged payments were not necessary for the Taliban to commit the terrorist attacks that harmed
all Plaintiffs. For all of these reasons, Plaintiffs have failed to plausibly allege proximate cause.
4.

The Court Should Disregard Plaintiffs’ Group Pleading Allegations.

The FAC relies on group pleading designed to confusingly blur the actions of IRD, the
other Defendants, and unnamed non-party “companies” and “contractors” working in Afghanistan.
Plaintiffs claim this faceless collective followed a “standard practice” of paying protection money
to the Taliban. FAC ¶ 79. The FAC devotes pages to allegations regarding other companies,
stating these allegations are intended to “lay the groundwork” for Defendant-specific allegations
by “describ[ing] the post-invasion Afghanistan contracting environment” and alleging that other
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U.S. Aid Helps Fund Taliban at 3.
Wartime Contracting in Afghanistan at 3 n.8.
84
U.S. Aid Helps Fund Taliban at 3.
83
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non-party “large Western contractors” made protection payments to the Taliban. FAC ¶¶ 54–96.
But Plaintiffs never allege IRD worked with these unnamed companies or the other
Defendants, which performed a variety of projects, at different times, across disparate locations in
Afghanistan.85 Plaintiffs attempt to connect IRD to the other Defendants and unnamed companies
with the boilerplate assertion, repeated verbatim against other Defendants, that “on information
and belief,” IRD followed the “standard practice” of the unnamed companies.86 There is no wellpleaded allegation that IRD worked with any of the unnamed “companies,” or the other Defendants
on any of the seven IRD projects identified in the FAC. Plaintiffs are trying to impute guilt by
association based on the mere fact that USAID selected IRD to implement strategically important
stabilization projects in the same country as those other organizations.
Plaintiffs allege post-invasion Afghanistan was prone to corruption and “Western
contractors operating in Afghanistan often structured their transactions to exploit that corrupt
business environment.” FAC ¶ 56-67. Specifically, the contractors engaged subcontractors, which
engaged sub-subcontractors (and so on), in order to allow the “final subcontractor to make corrupt
payments while the companies higher up in the chain denied involvement.” FAC ¶ 57. Plaintiffs
claim that beyond just facilitating what they refer to as “garden-variety corruption,” international
companies used the subcontracting process for the purpose of “funnel[ing] money to the Taliban.”
FAC ¶ 62. For instance, Plaintiffs allege Watan Waste Management (“Watan”), an Afghan
security subcontractor, sourced security guards from the Taliban (FAC ¶ 69) and worked for many

FAC ¶ 3 (noting that some Defendants “worked on development projects, others provided
private-security services, while another operated a cellular-telephone network”); id. ¶¶ 147, 182,
217, 230, 247, 380 (discussing different locations and time periods).
86
FAC ¶ 382; accord id. ¶ 149 (making same allegation against ArmorGroup Defendants), ¶ 184
(DAI Defendants), ¶ 219 (ECC Defendants), ¶ 232 (EODT Defendants), ¶ 404 (Chemonics
Defendants).
85
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of the largest Western contractors in Afghanistan, “including, on information and belief, most of
the Defendants.” FAC ¶ 69. But Plaintiffs do not tie these Watan allegations to IRD at all.
Plaintiffs make similar allegations about USPI, “a criminal-run security firm notorious for
effecting protection payments to the Taliban on behalf of” Defendants, but not IRD. FAC ¶ 231.
Plaintiffs also allege that certain Defendants, not IRD, sourced security guards from a “Taliban
cutout named Haji Dawoud” and an “insurgent named Mirza Khan,” and that still other
Defendants, but not IRD, sourced security guards from purported Taliban representatives. FAC
¶¶ 150, 241-42. Plaintiffs vaguely state these examples “illustrate[] a broader pattern in which
companies, including Defendants, knowingly (or recklessly) paid protection money to the
Taliban.” FAC ¶ 72. None of these allegations apply to IRD. These and other vague, conclusory,
group-pleaded allegations should be disregarded.87
C.

Plaintiffs Have Not Adequately Pled Secondary Liability Under The ATA.

Counts Five and Six fail to allege causes of action for ATA secondary liability. First, the
Taliban—who Plaintiffs claim conducted the vast majority of the attacks—has never been
designated as an FTO, as is required to state a claim for ATA secondary liability. And, none of
the other FTOs mentioned in the FAC planned or authorized the attacks at issue. Second, the FAC
fails to allege requisite scienter by IRD, as IRD’s objectives were to carry out USAID programs
and to protect the safety of its employees and contractors, and the FAC has not plausibly pleaded
facts supporting that IRD was aware that, by making security payments, it was itself “assuming a
87

See Magluta v. Samples, 256 F.3d 1282, 1284 (11th Cir. 2001) (per curiam) (allegations deficient
where realities of time and place “make plain that all of the defendants could not have participated
in every act complained of”); Toumazou v. Turkish Republic of N. Cyprus, 71 F. Supp. 3d 7, 21
(D.D.C. 2014) (“plaintiff cannot satisfy the minimum pleading requirements . . . by ‘lumping all
the defendants together in each claim and providing no factual basis to distinguish their conduct.’”)
(citation omitted); Bates v. Nw. Human Servs., Inc., 466 F. Supp. 2d 69, 85 (D.D.C. 2006)
(dismissing RICO claim where plaintiffs “generally neglect to distinguish between the defendants
when describing the factual underpinnings of the complaint”).
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role in terrorist activities.” Third, the FAC fails to plead that IRD’s alleged payments to the
Taliban constituted substantial assistance under the six Halberstam factors. Fourth, in a last ditch
effort to avoid dismissal, Plaintiffs grasp at RICO as a predicate for liability, arguing the Taliban
conspired with al-Qaeda and the Haqqani Network to commit a pattern of terrorist acts over a
period of years throughout the entire country of Afghanistan. However, ATA secondary liability
may only be found if the defendant conspires with the person who committed such an act of
international terrorism,” which not a single Plaintiff alleges.
1.

The Taliban Is Not A Designated FTO Under INA § 219 And
Plaintiffs Have Not Otherwise Pled That An FTO “Committed,
Planned, Or Authorized” The Attacks At Issue.

The ATA is clear that it only applies to acts of international terrorism that were “committed,
planned, or authorized” by an FTO designated by the State Department under the INA as of the
date such act of international terrorism was “committed, planned, or authorized.”88 But the
Taliban—alleged to have itself committed at least 115 of the 201 attacks claimed to have killed or
injured Plaintiffs89—is not and has never been designated an FTO under INA § 219.90
In an effort to shore up the clear pleading deficiency identified in motions to dismiss the
original complaint, Plaintiffs add allegations that the Taliban is similar to an FTO, should be

88

18 U.S.C. § 2333(d)(2).
FAC ¶ 568, 577, 590, 597, 607, 626, 633, 665, 709, 754, 779, 795, 804, 813, 820, 827, 840, 849,
873, 880, 897, 905, 915, 926, 937, 952, 969, 977, 985, 991, 998, 1010, 1030, 1040, 1044, 1053,
1060, 1067, 1073, 1104, 1114, 1129, 1136, 1157, 1164, 1181, 1197, 1204, 1222, 1255, 1265, 1274,
1298, 1316, 1334, 1359, 1366, 1381, 1389, 1398, 1406, 1414, 1426, 1439, 1456, 1468, 1477, 1485,
1502, 1508, 1516, 1529, 1547, 1571, 1594, 1619, 1632, 1655, 1669, 1692, 1720, 1758, 1765, 1777,
1784, 1791, 1825, 1834, 1841, 1849, 1858, 1866, 1913, 1948, 1967, 1970, 1980, 1990, 2009, 2016,
2025, 2034, 2064, 2079, 2115, 2123, 2130, 2178, 2192, 2201, 2208, 2228, 2260, 2279, 2296, 2327,
2341, 2349, 2356, 2385, 2407, 2421, 2425, 2443, 2447, 2451, 2468, 2487, 2519, 2537, 2544, 2554.
90
For an up-to-date list of FTO’s, the dates such organization were designated, and those FTO’s
that have been delisted see Foreign Terrorist Organizations, U.S. DEPARTMENT OF STATE,
https://www.state.gov/foreign-terrorist-organizations/ (last visited August 23, 2020).
89
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treated like an FTO, or was in a conspiracy with groups like al-Qaeda and the Haqqani Network,
that have been designated FTOs. Plaintiffs’ arguments that the Taliban is considered a terrorist
organization for purposes of § 212 of the Immigration and Nationality Act, FAC ¶ 428, that the
Taliban is treated as an FTO for immigration purposes,91 and that the Taliban’s leader, has been
designated a Specially Designated Global Terrorist (“SDGT”) pursuant to executive order, FAC ¶
417, hold no dice. None of these allegations change that the Taliban is not an FTO designated
under INA § 219.92 The statute makes no exception for acts committed by an entity that Plaintiffs
believe should be treated like an FTO, but never has been designated as one.
Plaintiffs have, therefore, not met a critical requirement of the ATA, a deficiency fatal to
their claims of secondary liability. See Atchley, 2020 WL 4040345, at *10 (“fatal to plaintiffs’
aiding-and-abetting claims” was that the Secretary of State never designated the organization that
attacked plaintiffs as an FTO). Thus, at a minimum, all claims by the 132 Plaintiffs alleging that
the attacks that caused their injuries were solely “committed by the Taliban” should be dismissed.
Plaintiffs also fail to plead that a designated FTO “committed, planned, or authorized” the
attacks. Plaintiffs attempt to plead around this requirement by broadly suggesting that al-Qaeda
and/or the Haqqani Network—entities designated as FTOs under INA § 219—had an unspecified
role in several of the attacks at issue by providing broad, generalized allegations. See, e.g., FAC
¶ 615 (alleging attack “committed by the Taliban and al-Qaeda acting together in a joint al-Qaeda-

U.S. Dep’t of State, Senior Administration Officials on the Terrorist Designation of the Haqqani
Network (Sept. 7, 2012) (cited at FAC ¶ 428).
92
See H5240 Cong. Rec. Sept. 9, 2016 (Statement of Rep. Goodlatte) (“I have worked to make
sure that JASTA’s extension of secondary liability under the Anti-Terrorism Act . . . is limited to
State Department-designated foreign terrorist organizations. Secondary liability should only
attach to persons who have actual knowledge that they are directly providing substantial assistance
to a designated foreign terrorist organization in connection with the commission of an act of
international terrorism.”)
91
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Taliban cell”); see generally FAC §§ V.A and V.B.93 Where Plaintiffs do identify specific attacks
purportedly carried out, planned, or coordinated by al-Qaeda, they either state conclusions, or state
“on information and belief,” that al-Qaeda members committed the attacks alongside the Taliban,
without providing any specifics. In fact, Plaintiffs never state the factual basis for their attributing
any particular attack to any particular group that injured any Plaintiff.94
These general allegations do not satisfy Twombly. In Atchley, the plaintiffs tried to
circumvent the identical FTO issue by alleging “Hezbollah ‘planned’ JAM’s attacks by ‘cofounding’ JAM ‘as its terrorist proxy,’ recruiting JAM fighters, and ‘instructing those fighters how
to execute attacks.’”95 The Atchley plaintiffs also alleged that Hezbollah “authorized” the attacks
by exerting “religious authority” over JAM “by virtue of its exalted status among Iraqi Shi’a” and

93

Plaintiffs allege al-Qaeda provided religious authorization for the Taliban (including the
Haqqani Network) attacks on U.S. forces, FAC ¶ 478, and authorized suicide bombings, IED
attacks, RPG attacks, and kidnappings. FAC ¶ 481-87. Plaintiffs also generally allege al-Qaeda
helped plan attacks by coordinating with allied groups about strategy, operations, and tactics, FAC
¶ 488, and operated training camps in eastern Afghanistan at the Taliban’s request. FAC ¶ 489.
Plaintiffs also allege al-Qaeda members committed attacks alongside the Taliban, FAC ¶ 513, and
that al-Qaeda and the Taliban maintained joint cells responsible for anti-American terrorism in the
Nangarhar, Nuristan, Kunar and Laghman (“N2KL”) Provinces, FAC ¶ 515, places where only
nineteen of Plaintiffs’ 238 alleged injuries occurred. See FAC ¶¶ 541, 614, 647, 692, 716, 735,
830, 864, 1286, 1305, 1550, 1642, 1646, 1797, 1875, 1904, 1997, 2047, 2268.
94
See, e.g., FAC ¶¶ 516, 518, 520 (“on information and belief” joint al-Qaeda/Taliban cells or
joint al-Qaeda/Taliban Kabul Attack Network cells committed attacks that killed and/or injured
certain Plaintiffs); FAC ¶¶ 503 (stating Sirajuddin Haqqani, a member of al-Qaeda’s military
council and commander of the Haqqani Network helped plan many of the attacks in this case
including, the October 29, 2011 suicide bombing which injured certain Plaintiffs, and that Qari
Ziaur Rahman, a dual-hatted al-Qaeda/Taliban terrorist helped plan suicide attacks including, but
not limited to, the June 21, 2010 suicide attack that killed one Plaintiff); FAC ¶ 507 (stating the
Taliban used al-Qaeda helicopter training to attack multiple American and Coalition helicopters,
including in a June 9, 2010 attack which killed certain Plaintiffs); FAC ¶ 508 (stating nearly all of
the Plaintiffs who are IED victims in this case were killed or wounded by fertilizer-based IEDs
planted by the Taliban as a result of al-Qaeda schematics and training).
95
Atchley, 2020 WL 4040345, at *11 (D.D.C. July 17, 2020).
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“operational authority through its role in recruiting, training, and indoctrinating” JAM fighters. 96
The Court emphatically rejected these arguments, stating that, “[u]nder plaintiffs’ logic, ‘a plaintiff
could bring an ATA aiding-and-abetting claim for any attack committed by a non-FTO merely
because it had in the past received ‘material support and resources’ from a designated FTO.”
Unfortunately for Plaintiffs, Congress opted for a more limited statute, circumscribing aiding-andabetting liability to situations where an FTO itself had a significant role in a particular attack.
Plaintiffs would erase that statutory limitation entirely.”97
Moreover, although the Haqqani Network has been designated as an FTO, that designation
occurred only in September 2012, FAC ¶ 439, after a majority of the attacks had already been
committed. Thus, the secondary-liability claims brought by victims who allege that they were
injured by attacks committed solely by the Haqqani Network prior to September 2012 must be
dismissed. Furthermore, claims related to those attacks committed by the Haqqani Network after
September 2012 should also be dismissed as plaintiffs allege no facts showing any IRD payments
(whether directly or through subcontractors) to the Haqqani Network after that date.
Just as in Atchley, Plaintiffs have failed to specifically allege beyond a vague “information
and belief” how the Haqqani Network and al-Qaeda’s involvement with the Taliban is specifically
connected to the specific attacks each Plaintiffs alleges he or she was injured by. And just as in
Atchley, such conclusory pleading will not suffice.
2.

Plaintiffs Fail To Allege That IRD Knowingly And Substantially
Assisted An Act Of International Terrorism.

Plaintiffs have failed to plead the ATA’s demanding scienter requirement that IRD knew
it was assuming a role in the Taliban’s “violent or life-threatening activities” and provided

96
97

Id.
Id. (internal citations omitted).
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substantial assistance to engage in those activities. As mentioned in § B(1), supra, Plaintiffs allege
IRD was or should have been aware that wages paid to security guards for on-site protection may
have ended up in Taliban hands.98 However, this does not mean that IRD knowingly assumed a
role in the Taliban’s “violent or life-threatening activities” and provided substantial assistance to
engage in those activities.
When Congress enacted JASTA, it directed that Halberstam v. Welch, 705 F.2d 472 (D.C.
Cir. 1983) provides “the proper legal framework for federal civil aiding and abetting and
conspiracy liability.”99 In the context of a JASTA claim, the three Halberstam elements for aiding
and abetting liability can be stated as follows: (1) the party whom the defendant aided must have
committed an act of international terrorism that injured the plaintiff; (2) the defendant must have
been generally aware it was assuming a role in the party’s terrorist activities at the time it provided
the assistance; and (3) the defendant must have knowingly and substantially assisted the act of
terrorism that injured the plaintiff.100 Counts Five and Six lack plausible allegations that: IRD was
“generally aware” it was assuming a role in Taliban terrorist activity at the time IRD made periodic
payments to different security contractors, including the APPF, on multiple USAID projects
throughout Afghanistan over the years; and that IRD “knowingly and substantially” assisted the
Taliban in the commission of each of the alleged violent acts.
a.

Plaintiffs fail to establish that IRD was “generally aware” it was
assuming a role in the Taliban’s terrorist activities.

To adequately plead a defendant was “generally aware” it was assuming a role in terrorist
activities, a plaintiff must plausibly allege the defendant was “aware that, by assisting the principal,
98

FAC ¶¶ 384–85.
Siegel v. HSBC N. Am. Holdings, Inc., 933 F.3d 217, 223 (2d Cir. 2019) (internal quotations
omitted).
100
Averbach, 2020 WL 486860, at *11.
99
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it is itself assuming a role in terrorist activities.”101 While “[s]uch awareness may not require proof
of . . . specific intent” or knowledge “of the specific attacks at issue,” Linde, 882 F.3d at 329, it
does require the defendant was generally aware that by providing its assistance it was thereby
playing a role in the violent or life-endangering activities.102 Even if Plaintiffs plausibly allege
IRD security payments provided funds to the Taliban, Plaintiffs’ allegations do not support that
IRD did so with awareness that it was assuming a role in the Taliban’s terrorist activities.
Some of Plaintiffs’ allegations assert that IRD might have known that some payments made
to protect against attacks ended up in the hands of the Taliban; however, it has been well
established that even knowingly providing material support to a terrorist organization does not
satisfy the knowledge requirement for an aiding and abetting claim under JASTA. In Siegel v.
HSBC North America Holdings, Inc., the Second Circuit found that the plaintiffs had not
adequately pleaded a JASTA claim to support the inference that the defendant bank, HSBC, was
generally aware it was supporting terrorist activities. 933 F.3d 217, 224 (2d Cir. 2019). There,
HSBC’s officers raised concerns that the bank was providing services to Al Rajhi Bank (“ARB”),
which was believed to provide support to terrorist organizations such as al-Qaeda. The Second
Circuit held that “[a]t most, the allegations, even when viewed in the light most favorable to the
plaintiffs, assert that HSBC was aware that ARB was believed by some to have links to [al-Qaeda]
and other terrorist organizations.”103 However, the court explained that this did not support “a
conclusion that HSBC knowingly played a role in the terrorist activities.”104

101

Linde v. Arab Bank, 882 F.3d 314, 329 (2d Cir. 2018) (internal quotations omitted); Freeman,
2020 WL 3035067, at *7.
102
Siegel, 933 F.3d at 224.
103
Id. at 224.
104
Id.
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Here, Plaintiffs allege IRD may have been aware that its periodic security payments were
making their way to the Taliban.105 However, none of Plaintiffs’ allegations connect these
payments to the specific attacks at issue, allege IRD knew that the money was being used to carry
out terrorist attacks, nor allege that IRD was knowingly “assuming a role” in such terrorist attacks.
Plaintiffs allege Defendants were aware of the link between their protection payments and
the anti-American terrorist activity perpetrated by the Taliban through various news and media
sources.106 Allegations that a defendant was generally aware it was playing a role in terrorist
activities by virtue of media sources are insufficient absent allegations that defendant actually read
or was aware of the media reports. See Averbach, 2020 WL 486860, at *12 (plaintiffs failed to
establish the knowledge necessary where they cited to various media sources and reports to show
that the bank accounts of the defendant bank were affiliated with Hezbollah and to demonstrate
the likelihood of the bank’s general awareness that it was assisting Hezbollah); Kaplan, 405 F. 3d
at 535 (same). Plaintiffs fail to allege IRD was aware of or read any of the sources indicating the
Taliban was soliciting protection payments from contractors in Afghanistan for use in its terrorist
activities, and indicate only that such activities were well-known or “common knowledge.”107
Plaintiffs cite only one instance of a news article108 that IRD purportedly read relating to IRD’s

Plaintiffs allege: IRD employees in Kabul understood IRD payments went to the Taliban either
directly or indirectly through subcontractors, FAC ¶ 381; a subcontractor told an IRD employee
in Lashkar Gar that it was directing part of its budget to the Taliban, FAC ¶ 384; it was “common
knowledge” that IRD was paying the Taliban as a way to protect its AVIPA projects out in the
field, FAC ¶ 388; an IRD construction subcontractor working on the SPR project knowingly hired
Taliban guards, FAC ¶ 389; IRD knew money and agricultural products distributed to Afghan
villagers under the AVIPA program were reaching the Taliban, FAC ¶ 385.
106
See FAC ¶¶ 11, 112, 121, 123-24.
107
See FAC ¶ ¶ 11, 112, 121, 123-24, 415 (attributing common knowledge to all Defendants by
detailing various news and media sources).
108
Aiding The Insurgency.
105
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operations not in Afghanistan, but in Iraq. FAC ¶ 393. Such generalized allegations attributing
IRD’s knowledge to media sources, do not support Plaintiffs’ contentions that IRD was aware of
a link between their contracting practices and Taliban terrorist attacks, much less that IRD was
knowingly assuming a role in terrorist activities.
That IRD engaged the APPF, at the direction of the Afghan government, also cuts against
Plaintiffs’ allegations that IRD knew it was funding Taliban terrorist acts. IRD engaged APPF per
Afghan President Hamid Karzai’s decree.109 Plaintiffs cannot plausibly allege that IRD knew it
was assuming a role in terrorist activities when it paid for project security and protection services
from an arm of the Afghan government.
Another inherent weakness in Plaintiffs’ argument is it assumes that any money going from
Defendants to the Taliban funded the attacks that injured Plaintiffs. However, Plaintiffs concede
that the Taliban administered a parallel government in much of Afghanistan for the last eighteen
years. FAC ¶ 49, 90. The 2014 SIGAR report Plaintiffs cite confirms that the Taliban was
providing its own brand of “brutal but efficient governance,”110 and that the Taliban had “provided
limited services in pockets of the country.”111 In Averbach v. Cairo Amman Bank, plaintiffs
alleged Hamas’s civil infrastructure played a central role in funding Hamas’s terrorist activities.112
The court granted defendant Cairo Amman Bank’s (“CAB”) motion to dismiss, reasoning that the
plaintiffs’ concessions that Hamas engaged in non-terrorist activities undermined any inference
that CAB had general knowledge that by providing financial services it was assuming a role in
Hamas’s terrorist activities. Further, the court stated that even if CAB had knowledge of ties to

109

CWC Report at 58.
Stabilization Lessons at 35.
111
Id. at 150.
112
2020 WL 486860, at *1.
110

33

Case 1:19-cv-03833-EGS-GMH Document 104-1 Filed 09/10/20 Page 42 of 54

Hamas, the plaintiffs failed to sufficiently allege CAB knew or intended its services would be used
by Hamas for terrorist activities.113 Here, even if IRD had knowledge security payments reached
the Taliban, Plaintiffs have not sufficiently pled that IRD knew or intended its money to be used
by the Taliban for its terrorist activities.
Plaintiffs do not plausibly allege IRD intended to “assume a role” in terrorist activities,
making dismissal of the JASTA claims appropriate.114 “Simply providing material support to a
terrorist organization is not enough. . . . At most, the amended complaint alleges that [defendant]
should have known that it was contributing to terrorism and chose to ignore the possible
consequences. That is in effect an allegation of recklessness, but JASTA requires more.” Brill,
2018 WL 3861659, at *3 (internal citations omitted). Plaintiffs fail to plead general awareness.
b.

Plaintiffs fail to allege that IRD provided “substantial”
assistance.

Counts Five and Six fail to allege IRD provided “substantial assistance.”115 For the
113

Id. at *14.
See Atchley, 2020 WL 4040345, at *12 (granting motion to dismiss where defendants allegedly
provided medical goods to the Iraqi Ministry of Health and were aware those goods would be used
by JAM for economic gain to support terrorist attacks, stating “[t]hose allegations do not even
suggest defendants were ‘one in spirit’ with JAM’s desire to kill American citizens in Iraq or that
defendants intended to help JAM succeed in doing so”); Brill v. Chevron Corp., 804 Fed. App’x
630, 632-33 (9th Cir. 2020) (finding that where the plaintiffs brought action under 18 U.S.C. §
2333(d) claiming that surcharges from Chevron’s purchase of Iraqi crude oil were remitted to
Saddam Hussein, who used the funds to finance terrorist activity in Israel from 2000 to 2002, “at
most suggest[ed] that Chevron knew that a kickback from its purchase of crude oil from a third
party would be remitted to Iraq. But the allegation. . . does not logically lead to the inference that
Chevron knew that those funds were then provided to a terrorist organization and that those same
funds were specifically used to finance the terrorist activity in Israel that resulted in the injuries to
Appellants and their family members.”); Freeman, 2020 WL 3035067, at *8 (“The most that can
be plausibly inferred from the Complaints’ non-conclusory allegations is that Defendants assisted
the Iranian entities in violating U.S. sanctions, despite knowing or having reason to believe that
these entities provided some financial support to Hezbollah and other terrorist organizations for
purposes of committing terrorist acts in Iraq during the relevant time frame. These allegations are
not enough to satisfy Halberstam’s awareness requirement.”).
115
18 U.S.C. § 2333(d)(2).
114
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assistance to be “substantial,” the ATA “requires more than the provision of material support to a
designated terrorist organization.” Linde, 882 F.3d at 329; Atchley, 2020 WL 4040345, at *11.
This is analyzed under six factors set out in Halberstam: 1) the nature of the act involved; 2)
the amount and kind of assistance given; 3) the defendants’ presence at the time of the tort; 4) the
defendant’s relation to the tortfeasor; 5) the state of mind of the defendant; and 6) the period of
the assistance given. 705 F.2d at 483–84; see JASTA § 2(b), Pub. L. No. 114-222. The inquiry
“focuses on the relationship between the act of international terrorism and the secondary actor’s
alleged supportive conduct.”116 Plaintiffs’ allegations, as well as the obvious absence of certain
allegations, show that these factors overwhelmingly favor dismissal of IRD from this action.
Regarding the first factor, Plaintiffs have not alleged that IRD participated in, knew of,
directed or encouraged any of the over 200 attacks referred to in the FAC. To the contrary, IRD
was implementing projects in Afghanistan which were designed to uplift and win over rural
communities in areas under Taliban influence.117

Instead, they allege IRD paid security

contractors to protect its own projects which may in turn have ended up funding the Taliban. Mere
monetary or financial transactions fail to satisfy the first factor.118

116

Kaplan, 405 F. Supp. 3d at 536.
See supra Part II(B) (discussing IRD’s stabilization programs).
118
Siegel, 933 F.3d at 225 (holding that where HSBC bank provided financial services to Al Rahji
Bank which was known to support terrorist organizations, including al-Qaeda, plaintiffs “ha[d] not
plausibly alleged that HSBC encouraged the heinous” terrorist attacks); Averbach, 2020 WL
486860, at *169 (holding that where Cairo Amman Bank provided services and facilitated
monetary transactions to individuals and charities affiliated with Hamas there was “no allegation
that CAB encouraged the Attacks or any of Hamas’s terrorist activities. . . Also, there are no facts
in the Complaint to suggest that CAB took on any active role in encouraging or administering
‘martyr payments.’”); Atchley, 2020 WL 4040345, at *12 (although defendants may have been
aware medical supplies they supplied to the Iraqi Ministry of Health would be used by JAM for
economic gain to support terrorist attacks, plaintiffs did not allege defendants “directly assisted
JAM itself, or even that defendants indirectly provided goods that would plainly assist JAM in its
terrorist enterprise, like ‘instructions on how to build a bomb or obtain an assault rifle’”).
117
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Plaintiffs also fall short on the second factor. Given the many other sources of potential
Taliban funding, through the lucrative drug trade and a “cut” of every substantial U.S. and
international dollar that allegedly made its way to the Taliban, any purported payments originating
with IRD pale in comparison. Plaintiffs admit that the Taliban operated a shadow government that
provided services to the Afghan people119 and IRD’s payments could have funded those nonterrorist activities. Plaintiffs have not alleged that the amount of IRD money, if any, that ended
up in Taliban hands was “substantial,” nor can they even link any of these alleged payments to any
of the attacks in the FAC. “[A]bsent a link between that support and the principal violation,
defendants’ purported assistance is not substantial.”120
Regarding the third factor, Plaintiffs do not even bother to allege that any attacks occurred
in the vicinity of IRD projects, or that anyone from IRD was present at any attack. Plaintiffs
merely allege for all attacks described that the attacks occurred in a specific province. 121
Similarly, Plaintiffs have not even tried to meet the fourth factor by alleging that IRD had
a close relationship or had a position of authority with the Taliban, as required by Halberstam.122
Regarding the fifth factor, Plaintiffs do not plausibly allege IRD’s “state of mind” involved
an intent to finance or otherwise promote or carry out Taliban terrorist acts. To the contrary,

119

FAC ¶¶ 49, 90; see also Stabilization Lessons at 35.
Atchley, 2020 WL 4040345, at *12.
121
See, e.g., FAC ¶ 657 (“On September 26, 2013, SSG Baysore was injured in an insider attack
in Paktia Province, Afghanistan”); FAC ¶ 664 (“On November 30, 2011, SSgt Bell was injured in
an IED attack in Helmand Province, Afghanistan”). See Averbach, 2020 WL 486860, at *16
(plaintiffs failed to establish defendant CAB’s aiding and abetting liability under JASTA in part
because “CAB, as a financial institution, was not and could not be physically ‘present’ at the time
of the Attacks.”); Honickman for Estate of Goldstein v. BLOM Bank SAL, 432 F. Supp. 3d 253,
268 (E.D.N.Y. 2020) (finding no presence, “[e]ven if the term ‘presence’ could be broadly
interpreted”).
122
705 F.2d at 484.
120
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Plaintiffs concede IRD intended to protect its employees and Afghan nationals to prevent attacks.
See supra, B2; C.2.a. Providing assistance or material support, without the knowledge that such
assistance was aiding terrorist activities, or without the intent that such assistance would further
terrorist activities, does not equate to acts done to promote or carry out terrorist acts.123 Plaintiffs
have failed to plausibly allege IRD had the requisite scienter to help finance, promote or carry out
Taliban terrorist acts, weighing heavily against finding IRD’s alleged assistance was substantial.
Finally, for the sixth factor, although Plaintiffs allege that IRD’s security contractor
payments spanned the years 2007 to 2015, FAC ¶ 377, the years alone “do[] not play a significant
role here in light of the other factors.” See Atchley, 2020 WL 4040345, at *12 (while “defendants
alleged aid spanned over a decade, that alone is not enough to establish that aid was substantial”).
Thus under the Halberstam factors, it is evident IRD did not provide substantial assistance
to the Taliban. As the FAC also fails to plausibly allege any assistance was given by IRD with the
intent to support acts of international terrorism that IRD knew were committed, planned or
authorized by an FTO, as required by 18 U.S.C. § 2333(d), Count Five should be dismissed.
3.

Count Six Also Fails Because RICO Cannot Be Used To Circumvent
The Requirements Of The ATA.

As a last resort, the FAC raises the RICO predicate as an attempt to connect designated
FTOs al-Qaeda and the Haqqani Network to the Taliban who committed the injuries at issue.
However, this attempt fails because RICO’s requirements are incongruent with those of the ATA.
Moreover, no court has ever previously endorsed a “RICO predicate” theory under the ATA, and
Atchley rejected this theory earlier this year. 2020 WL 4040345, at *11.

See Freeman, 413 F. Supp. 3d at 92 (“Defendants ‘appear’ to have been purely motivated by
the opportunity to make money”); Averbach, 2020 WL 486860, at *16 (“Nor are there any
allegations in the Complaint supporting an inference that CAB intended to assist Hamas in the
Attacks.”).
123
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a.

RICO only addresses domestic injuries.

Causes of action under RICO lie in domestic injuries only. RJR Nabisco, Inc. v. European
Cmty., 136 S. Ct. 2090, 2106 (2016) (holding “[a] private RICO plaintiff . . . must allege and prove
a domestic injury to its business or property.”). The underlying injury must have occurred in the
United States, not abroad. Exeed Indus., LLC v. Younis, No. 15 Civ. 14, 2016 WL 6599949, at *3
(N.D. Ill. Nov. 8, 2016). Here, each of the attacks, injuries, and deaths occurred in Afghanistan,
and therefore, Count Six can be dismissed on this ground alone.
b.

RICO only addresses injuries to business or property.

Additionally, the overwhelming weight of authority holds the “business or property”
language of 18 U.S.C. § 1964 does not encompass personal injuries.124 Plaintiffs allege they were
either killed or physically injured in a way that has diminished their opportunity for employment
or earning power, but the complaint alleges no injury to Plaintiffs’ businesses or property (other
than to conclusorily state “As a result of the attack, [Plaintiff] was injured in his person and/or
property”). Thus, Plaintiffs attempt an improper application of the RICO predicate.
c.

The singular “act” requirement of a JASTA claim is
incompatible with RICO.

Plaintiffs’ RICO predicate also fails because it is incongruent with the JASTA’s

Grogan v. Platt, 835 F.2d 844, 847 (11th Cir. 1988) (holding that where FBI agents were injured
and died in an exchange of gunfire pursuing bank robbers, RICO’s private civil action provision
does not permit recovery for economic aspects of personal injuries inflicted by predicate acts
involving murder); Burnett v. Al Baraka Inv. & Dev. Corp., 274 F. Supp. 2d 86, 106-07 (D.D.C.
2003) (holding that family members and representatives of victims of the September 11 terrorist
attacks failed to state a claim because they did not allege any specific injuries to business or
property that were separate from their personal injuries and to liberally construe the phrase in
RICO “injured in his business or property” far enough to include personal injury which would
violate the rule against surplusage); see also Lin Qi–Zhuo v. Meissner, 70 F.3d 136, 139 (D.C. Cir.
1995) (“An endlessly reiterated principle of statutory construction is that all words in a statute are
to be assigned meaning, and that nothing therein is to be construed as surplusage”).
124

38

Case 1:19-cv-03833-EGS-GMH Document 104-1 Filed 09/10/20 Page 47 of 54

requirement of an “act of international terrorism.”125 A RICO violation by definition consists of a
“pattern” of activity and “at least two acts.”126 By stating that “[t]he Taliban-al-Qaeda Campaign
was an act of international terrorism,” FAC ¶ 2610, the Plaintiffs attempt to frame the “Talibanal-Qaeda Campaign” which occurred through a “pattern of racketeering activity,” FAC ¶ 2609, as
the predicate “act” under the JASTA.127 A series of attacks conducted over multiple years, in
different times, at different places, each which resulted in separate and distinct injuries to each
Plaintiff, does not constitute a single “act.” It is far from the “most natural reading” of the
statute,128 to say the “act” that caused each Plaintiff’s injury was not the attack in which he or she
was actually injured, but instead a collection of attacks on other persons occurring over a decade.129
In Atchley, the plaintiffs also argued a RICO predicate to liability, by alleging that they
were injured by a sixteen-year racketeering scheme by the Jaysh al-Mahdi group (“JAM,” not a
designated FTO), and by Hezbollah, which the plaintiffs referred to as the “Jaysh al-MahdiHezbollah Campaign.” This Court held:
According to plaintiffs, that Campaign, which covers hundreds of separate attacks,
constitutes an ‘act of terrorism’ under § 2333(d)(2) that was ‘planned’ or
‘authorized’ by Hezbollah. I am not persuaded. The ATA imposes aiding-andabetting liability for ‘an injury arising from an act of international terrorism
committed, planned, or authorized’ by an FTO. § 2333(d)(2). To say the least, it
would be quite unnatural to read that statutory language, as plaintiffs do, to mean
that the ‘act’ causing injury was not the particular attack in which a plaintiff was
injured, but instead a collection of hundreds of attacks spanning 16 years. Plaintiffs
125

18 U.S.C. § 2333(d)(2).
18 U.S.C. §§ 1961(5), 1962(a)-(d).
127
FAC ¶ 2608 (describing the Taliban-al-Qaeda Campaign as an “enterprise [] engaging in a
campaign to expel Americans from Afghanistan through crime and anti-American violence,”); see
also Merriam-Webster Dictionary (2016) (defining “campaign” as: “a connected series of
operations designed to bring about a particular result”).
128
Avco Corp. v. U.S. Dep’t of Justice, 884 F.2d 621, 627 (D.C. Cir. 1989).
129
See Taamneh v. Twitter, 343 F. Supp. 3d 904, 916 (N.D. Cal. 2018) (emphasizing that use of
the singular “act” in § 2333(d)(2) requires a “connect[ion] with a specific crime,” not a terrorist
group’s “general course of conduct”).
126
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cannot collapse numerous attacks into one overarching campaign purportedly
orchestrated by Hezbollah. Indeed, that argument appears to be yet another attempt
to skirt the requirement that an FTO ‘plan’ or ‘authorize’ the particular ‘act of
international terrorism’130
That same rationale applies here, and as such Plaintiffs’ attempt to collapse all of the attacks
committed by the Taliban and/or al-Qaeda and the Haqqani Network into one “Taliban al-Qaeda
Campaign” to serve as the predicate act cannot stand.
As Plaintiffs have not adequately alleged any domestic injury, injury to business or
property, or predicate “act” under RICO, Count Six of Plaintiffs’ FAC must be dismissed.
D.

The FAC Must Be Dismissed For Other Reasons.

Setting aside the pleading deficiencies identified above, other independent reasons exist
for dismissing the FAC as to IRD: (1) this case presents a non-justiciable political question; (2)
IRD is entitled to derivative sovereign immunity; (3) the ATA’s act of war exception applies.
1.

This Case Presents a Non-Justiciable Political Question.

Were the tasks USAID delegated to IRD in USAID’s administration of U.S. foreign policy
and national security policy appropriate? This case is inextricable from that question. As such,
and as a threshold matter, this case is beyond the subject matter jurisdiction of the judicial system
as a non-justiciable political question. See Schneider v. Kissinger, 412 F.3d 190, 198 (D.C. Cir.
2005) (“this case raises political questions committed to the political branches and therefore is
beyond the jurisdiction of the courts”). “Matters intimately related to foreign policy and national
security are rarely proper subjects for judicial intervention.” Bancoult v. McNamara, 445 F.3d
427, 433 (D.C. Cir. 2006) (quoting Haig v. Agee, 453 U.S. 280, 292 (1981)).
The Supreme Court has held that, if any one of the following is present and inextricable
from the case, there is a non-justiciable political question over which the court lacks jurisdiction:

130

Atchley, 2020 WL 4040345, at *11 (internal citations omitted).
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[1] a textually demonstrable constitutional commitment of the issue to a coordinate
political department; [2] or a lack of judicially discoverable and manageable standards for
resolving it; [3] or the impossibility of deciding without an initial policy determination of
a kind clearly for nonjudicial discretion; [4] or the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate branches of
government; [5] or an unusual need for unquestioning adherence to a political decision
already made; [6] or the potentiality of embarrassment from multifarious pronouncements
by various departments on one question. Baker v. Carr, 369 U.S. 186, 217 (1962).
The first, third, fourth, and sixth Baker factors in particular show the presence of a non-justiciable
political question here. As to the first factor, the D.C. Circuit has “compiled an extensive list of
constitutional provisions that entrusted foreign affairs and national security powers to the political
branches.”131 As such, there is plainly a “textually demonstrable commitment of the issue” to the
political branches. As to the third, fourth, and sixth factors, given the political nature of USAID’s
charge to IRD and the inextricable policy determinations made by USAID that weighed the risks
of benefitting insurgents with the benefits to the rest of the community and to U.S. policy
objectives,132 Plaintiffs ask this Court to make a policy determination about the propriety of
USAID’s policies and programs which clearly presents non-justiciable political questions. See El-

131

Bancoult, 445 F.3d at 433 (citing Schneider 412 F.3d at 194 (compiling provisions from the
U.S. Constitution)).
132
As detailed above, USAID hired IRD to help stabilize Afghan communities in insurgentsaturated areas, to attract community support and dissuade Afghans from supporting the Taliban.
The tasks USAID delegated to IRD were “political endeavor[s].” See Stabilization Lessons at 6.
For example, USAID officials said building roads was “a secondary goal” to “spreading jobs and
money to win over rural communities that harbor insurgents.” See Roads to Nowhere at 5. In
other words, the article explained, USAID “meant to attract community support in insurgentsaturated areas,” to “help stabilize regions of the country.” Id. at 3. USAID knew injecting money
and resources in Taliban controlled communities could indirectly benefit insurgents and that
USAID funding falling into the wrong hands, the principal feature of Plaintiffs’ claims, was “an
inevitable risk.” See Aiding the Insurgency at 6. For example, USAID was “fully aware of the
problem” that a cash-for-work program in Iraq was “responsible for sending millions of taxpayer
dollars to . . . insurgents via a complex web of contractors and subcontractors” and did not
discontinue the program on that basis. Id. at 1. The FAC equates cash-for-work programs in Iraq
with cash-for-work programs in Afghanistan. FAC ¶ 392.

41

Case 1:19-cv-03833-EGS-GMH Document 104-1 Filed 09/10/20 Page 50 of 54

Shifa Pharm. Indus. Co. v. United States, 607 F.3d 836, 842 (D.C. Cir. 2010) (“We have
consistently held . . . that courts are not a forum for reconsidering the wisdom of discretionary
decisions made by the political branches in the realm of foreign policy or national security.”).
USAID proceeding with stabilization programs with the risk of funding the Taliban was just such
a discretionary decision. A contrary holding would chill the government’s ability to find willing
contract partners in insurgent-controlled regions, a reality further supporting that the first, third,
fourth, and sixth factors indicate a political question beyond the domain of courts.133
Put simply, Plaintiffs ask the Court to decide whether USAID should have directed IRD to
create jobs for and furnish goods to Afghans if USAID and IRD had known the funding could land
in Taliban hands. USAID already answered in the affirmative by tasking IRD to implement
stabilization programs in Helmand, Kandahar and other Taliban controlled areas. As such, this
case presents a political question inextricable from Plaintiff’s claims. See Corrie v. Caterpillar,
Inc., 503 F.3d 974, 982 (9th Cir. 2007) (question of whether Caterpillar “should not have sold its
bulldozers to the [Israeli Defense Force]” which may have resulted in injury to plaintiffs presented
a non-justiciable political question because the “sales were financed by the executive branch”).
2.

IRD is Entitled to Derivative Sovereign Immunity.

Next, as the Supreme Court established over eighty years ago, if a contractor acted with
“validly conferred” authority from the government, “there is no liability on the part of the
contractor for executing its will.” Yearsley v. W.A. Ross Const. Co., 309 U.S. 18, 20-21 (1940).
The Yearsley case established the doctrine of “derivative sovereign immunity” defined as:
the principle that a private contractor who acts at the behest of a sovereign entity becomes
imbued with some of the sovereign’s immunity. To claim this form of qualified immunity,
133

It is true the court has judicially manageable standards for interpreting and applying a federal
statute to a private defendant’s conduct (second factor). But that does little to obviate the decisive
weighing of the first, third, fourth, and sixth Baker factors. See Schneider, 412 F.3d at 194 (“To
find a political question, we need only conclude that one factor is present, not all.”).
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the private contractor must assert that (1) it was working pursuant to the authorization and
direction of the federal government, and (2) the acts of which the plaintiff complained fell
within the scope of those government directives.” Scott v. J.P. Morgan Chase & Co., 296
F. Supp. 3d 98, 106-07 (D.D.C. 2017) (internal citations and quotations omitted).
IRD’s challenged conduct was work pursuant to the “authorization and direction of the federal
government” in the seven IRD USAID-funded programs Plaintiffs identify. Paying to protect its
employees from insurgent attacks “fell within the scope of those government directives”134;
therefore, IRD is entitled to derivative sovereign immunity. 135 “At the motion to dismiss stage,
when the validity of the contract between the private contractor and the government is not in
dispute,” as here, “a complaint must contain plausible factual allegations that a private contractor
acted pursuant to invalidly conferred authority or exceeded its validly conferred authority in order
to survive a defendant’s assertion of derivative sovereign immunity.”136 Here, the validity of the
contracts between IRD and USAID are not in dispute, and the FAC does not contend (much less
with supporting plausible factual allegations) that IRD acted pursuant to an invalidly conferred
authority or exceeded validly conferred authority. As such, IRD is entitled to derivative sovereign
immunity and is immune from suit under the ATA the same as if USAID performed the
stabilization projects itself. The ATA expressly provides, “[n]o action shall be maintained under

USAID’s HRLS contract with IRD provided, “An inherent aspect of operating in an
environment such as Afghanistan is recognizing and addressing issues related to security. Most
importantly, this includes the well being of staff. The security and safety of personnel is an
important aspect of USAID activities and those of its implementers.” HRLS Contract at § A.2.VI
(Ex. A at 6). USAID’s EQUALS contract with IRD provided, “The Contractor shall assess the
security situation in Afghanistan, and particularly in the provinces targeted by the program, and
institute appropriate security measures.” Contract No. 306-C-00-11-00512-00 (hereafter
“EQUALS Contract”), Part I at § F.5.6 (Ex. A at 11). Other contracts provided similar language.
See AVIPA Contract at § B.1.e (Ex. A at 4); EQUALS Contract at § F.5.6 (Ex. A at 11); S-RAD
Contract at § A.15 (Ex. A at 7); ACAP II Contract at § A.16.6 (Ex. A at 8-9); KFZ Contract at §
A.12.5 (Ex. A at 10).
135
Scott, 296 F. Supp. 3d at 106.
136
Id. at 107.
134
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section 2333 of this title against—(1) the United States, an agency of the United States, or an
officer or employee of the United States or any agency thereof acting within his or her official
capacity or under color of legal authority.”137 If USAID cannot be sued, neither can IRD for
implementing these programs delegated to it by USAID.
3.

Act of War Exception Bars the Claims Against IRD.

Even if Plaintiffs had adequately pled requisite conduct under the ATA, all of their claims
of injuries due to Taliban attacks would be barred by the ATA’s Act of War exception because the
alleged attacks occurred during the United States’ armed conflict with the Taliban. Under the
ATA, “n[o] action shall be maintained. . . for injury or loss by reason of an act of war.”138 The
ATA defines “act of war” as including acts occurring during “(a) a declared war; (b) armed
conflict, whether or not war has been declared, between two or more nations; or (c) armed conflict
between military forces of any origin.”139 The war against the Taliban in Afghanistan began as an
international armed conflict as stated in ATA § 2331(4)(B), as evidenced by President Bush’s
application of the Geneva Convention to the conflict, in contrast to the U.S.’s conflict with alQaeda.140 And, whether the nature of that armed conflict has changed since it began is not for a
court to decide. See Al-Alwi v. Trump, 901 F.3d 294, 300 (D.C. Cir. 2018) cert. denied, 139 S. Ct.
1893 (2019) (deferring to the Executive Branch’s characterization of hostilities in Afghanistan
absent contrary Congressional command). As such, the Act of War exception bars Plaintiffs’

137

18 U.S.C. § 2337(1)).
18 U.S.C. § 2336(a).
139
18 U.S.C. § 2331.
140
See White House Memorandum, Humane Treatment of al Qaeda and Taliban Detainees 1-2
(Feb. 7, 2002) (emphasis added), https://www.dia.mil/FOIA/FOIA-Electronic-ReadingRoom/FOIAReading-Room-Detainee-Abuse/FileId/39858/.
138
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claims were they to have adequately alleged conduct within scope of the ATA.141
E.

Dismissal Should Be With Prejudice.

Dismissal should be with prejudice because Plaintiffs cannot possibly cure the deficiencies
identified by IRD, who plainly committed no terrorist act, acted with no terrorist motive, and was
not a proximate cause of any injuries suffered by Plaintiffs. Moreover, equally insurmountable
are that this case raises non-justiciable political questions; that IRD is protected by derivative
sovereign immunity; and, that claims are barred by the ATA Act of War exception. The D.C.
Circuit affirms dismissals with prejudice on such grounds. See, e.g., Angel v. Fed. Home Loan
Mortg. Corp., 815 F. App’x 566, 570 (D.C. Cir. 2020) (“we have affirmed a dismissal with
prejudice . . . when it was clear that the plaintiff’s claims . . . failed as a matter of law”); Abbas v.
Foreign Policy Grp., LLC, 783 F.3d 1328, 1340 (D.C. Cir. 2015) (dismissal with prejudice
“warranted” when plaintiffs “could not possibly cure the deficiency”). And, Plaintiffs have already
amended their complaint after extensive briefing by Defendants and have failed to cure its
deficiencies. See Hourani v. Mirtchev, 943 F. Supp. 2d 159, 172 (D.D.C. 2013) (dismissing with
prejudice because “[p]laintiffs have already had two bites at the proverbial apple”).
IV.

CONCLUSION
For these reasons, IRD and Blumont Defendants request the FAC be dismissed as to them.

However, given that Plaintiffs have not plausibly alleged “an act of international terrorism” as
stated in the foregoing Sections, but rather merely that IRD made payments for security services
to safeguard implementation of its USAID projects and the safety of IRD personnel, the Act of
War exception has not yet been triggered. See Kaplan v. Cent. Bank of the Islamic Republic of
Iran, 896 F.3d 501, 513 (D.C. Cir. 2018) (finding the Act of War exception to “become[] salient
only if the act in question qualifies as ‘an act of international terrorism’ in the first place.”).
141
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